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Turning Common Interests into Common Ground Orange County

Collections Options Available to Homeowners Associations
In a Down Market

By Jeffrey A. Beaumont, Esq.

During difficult financial times associations and management continuously explore
alternative avenues for collecting delinquent assessments. As receivables become more
and more delinquent Boards are becoming more and more vigilant. Creativity is paying off,

“and knowing the full extent of the viable options for collecting is necessary to increase the
chances of collecting money in a down-market. This article outlines the options available
to an association to collect delinquent assessments to allow Boards to increase the
chances of associations collecting what is owed to the corporation and community as a
whole.

Suspension of Voting Rights and Use Privileges

(1)  The suspension of an owner's right to vote and use privileges (use of
common area facilities) alone may not likely help an association collect
delinquent assessments. However, depending on the owner in question
suspending voting rights and use privileges may be a viable option to
motivate an owner to pay. The ability and procedure is strongly dependent
on each association’s governing documents. | recommend that Boards
contact legal counsel to determine if this is an available option and, if so, the
procedure necessary to do it.

Small Claims Lawsuits

(1)  Asits name suggests, a small claims action must be under $5,000 if initiated
by a corporation. A homeowners association is typically a non-profit mutual
benefit corporation, and as such, it is limited to this amount. If an association
has owners with delinquencies above $5,000, it can either waive collection
of the amount above that threshold or it must pursue the delinquency in
Superior Court. The $1,800.00 thresh hold required by the Civil Code does
not apply to the filing of a small claims action (since it does not include
foreclosure) as there is with both non-judicial and judicial foreclosure.

(2)  An association, or its manger, would be required to present its case to the
judge. According to small claims court rules, an attorney can assist in the
preparation of the forms and documents to present to the courts, but cannot
argue the case on behalf of a client.
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An association’s only legal right, if awarded a small claims judgment, is
money damages. If the delinquent owner does not have any assets, the
association may not collect, or timely collect, on the judgment.

The cost of filing a small claims action is relatively small compared to filing
a lawsuit in Superior Court. That said, pursuant to the Civil Code and most
all association governing documents, an association has a right to seek
reimbursement of its costs incurred in collecting delinquent assessments.

If an association prevails, it can then retain a law firm or collection agency to
pursue post-judgment collections. This includes filing the judgment with the
court, filing and recording the abstract of judgment and filing the writ of
execution for money damages. An association can seek to satisfy its
judgment by: wage garnishment, bank levy, vehicle levy, assignment of
rents, calling the debtor to an order to appear hearing to identify all assets
(such as jewelry, etc.) and other similar methods.

Non-Judicial Foreclosure
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As its name suggests, non-judicial foreclosure is accomplished without
judicial intervention. The process is a paper process whereby an association
will file the required paperwork, including a Notice of Default, and a follow-up
Notice of Sale.

An association’s only legal right, if awarded, is the right to foreclose on the
owner’'s home. It is important to note that by law, and as outlined in most
CC&Rs, a primary lender has senior rights to the property. As such, if the
delinquent owner’s unit is foreclosed by the lender during an association’s
non-judicial foreclosure, the association has no further rights with respect to
collecting the delinquent assessments via foreclosure. Instead, the Board
would be compelled to start a civil claim against the now prior owner via
small claims or Superior Court action.

A non-judicial foreclosure imposes an automatic ninety (90) day right to
redemption period after the sale takes place.

Non-judicial foreclosure actions at times cost less, and take less time, than
a judicial foreclosure action. As with small claims actions, pursuant to the
Civil Code and most all association governing documents, an association
has a right to seek reimbursement of its costs incurred in collecting
delinquent assessments.

Non-judicial foreclosure actions limit the types of recovery an association can
pursue. Specifically, an association cannot seek recovery for any CC&R
fines or violations. This limitation is not present with small claims or judicial
actions.
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